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Message of the President 


The Program of the Mid-Year Conference of Bar Delegates appears in 
this issue. You will note that stress is placed upon assisting the lawyer veterans 
in resuming their place in our profession. 


The Jacksonville Bar Association is planning a cocktail party at the ad- 
journment of the Conference. 


The Jacksonville Chamber of Commerce is holding its annual meeting 
at. the George Washington Hotel on December 14, 1944, at 8 P. M. Through 
Mr. W. S. Johnson, General Manager, the Chamber has extended an invitation 
to our members to attend. The speaker will be Honorable Artemus L. Gates, 
Assistant Secretary of the Navy for Air. The State of Florida has such a 
large interest in Naval Aviation that many members of our Association will 
want to attend. Write Mr. W.S. Johnson, Jacksonville Chamber of Commerce, 
Jacksonville, 2, for your ticket. 


The Conference is of vital importance. The program will be interesting. 
Your presence and participation will be helpful. A full attendance is necessary. 
Mark your calendar now and arrange to attend. 


The American Bar Association is going on the air for the first time 
with a new radio program entitled ‘‘Let’s Face the Issue.’’ This announcement 
was made by David Simmons, President. The initial broadeast was heard on 
Sunday, November 26th, from 5:00 to 5:30 P. M., E.W.T. over the Mutual 
coast to coast network. 


ae 


‘Let’s Face the Issue’ as the title implies is a challenge to thinking 
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Americans,’’ explains Mr. Simmons. Vital issues of the day are to be presented 
and frankly appraised by leading authorities. The American Bar Association 
has long felt the need for such a program to stimulate throught and action 
on current problems. 


Moderator for the new series is Leland Rex Robinson, well-known econo- 
mist, educator, and business consultant. Leading lawyers, persons in public 
life, labor leaders, and businessmen will exchange views under his guidance. 


The debate lias a round table atomsphere with both sides of each issue having 
equal representation. 


‘‘Let’s Face the Issue’’ will originate in New York except when necessary 
to change the place of broadeast for the convenience of the speakers. 


The program is made possible as a public ‘service by the Chesapeake and 
Ohio Railway. 


WarrEN L. JONEs, 
President 


NOTICE 


Washington, D. C. 

A meeting of the Bar of the Supreme Court of the United 
States in the Supreme Court building on Monday, December 
18th, 1944, at 10 o’clock in the morning, is called to take ap- 
propriate action in memory of the late Mr. Justice Sutherland. 
The meeting will be addressed by Mr. Justice Harold M. 
Stephens, Colonel William Cattron Rigby and Honorable 
Charles E. Hughes, Jr. At noon, the resolutions adopted at 
this meeting will be presented to the court by Honorable 
George Wharton Pepper, Chairman of the Committee on 
Resolutions, and the Attorney General will address the Court. 


CHARLES FAHY, 
Solicitor General of the United States. 


‘ 


FLORIDA LAW JOURNAL 271 


Program 


MID-YEAR CONFERENCE OF BAR DELEGATES 
HOTEL GEORGE WASHINGTON 


JACKSONVILLE 


DECEMBER 14, 1944, 9:30 A. M. 


Morning Session 


Report of the Probate and Guardianship Committee....D. H. Redfearn, Chairman 


Report of the Committee on Legal Education and 


Report of the Committee on Civil Procedure............... Julius F. Parker, Chairman 


Report of the Committee on Oil and Gas Rights.....Doyle E. Carlton, Chairman 


Report of the Junior Bar Section .....cccccsscssssssessseeseeeee Selden F. Waldo, President 


Afternoon Session 


Report of the Committee on Refresher 


Coumrpes....n.in.-.. R. A. Raseo, Chairman; Harry R. Trusler, Vice-Chairman 
Address, Refresher Courses Under the G. I. Bill of Rights......... George W. Burke 


Address, Federal Vocational Rehabilitation. Samuel Montegue 


Report of the Committee on Economies of the Bav.............. R. C. Alley, Chairman 
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SUGGESTED CHANGES IN THE PROBATE ACT 


The Probate and Guardianship Committee has completed the final draft of 
the guardianship act for consideration at its next meeting and then for final 
submission to the bar association at its next: annual meeting. 


As to changes in the probate act, a tentative draft has been made, which 
is published herewith. These suggested changes in the probate act are merely 
tentative, and the committee has not yet given them final consideration. Sug- 
gestions will be appreciated. The committee will consider the proposed changes 
at its meeting in Jacksonville on December 13, 1944, and will make a‘ report 
to the bar delegates at the meeting on December 14, 1944, at the George 
Washington Hotel. In the meantime, most of the changes in the probate act 
under consideration are set forth in the following form of bill to be presented 
to the legislature: 

“Warren L. Jones, President” 
“D. H. Redfearn, Miami, Chairman 
Judge W. F. Blanton, Miami 
George W. Burke, Bay Pines 
Catherine H. Carter, DeLand 
G. C. Conner, Miami 
J. A. Dixon, Miami 
Judge J. Ollie Edmunds, Jacksonville 
Wm. H. Rogers, Jacksonville 
Judge Jack White, Clearwater.” 


A BILL 
TO BE ENTITLED 


AN ACT (Ed. note: Remainder of caption deleted to save space in the 
Journal.) 


Be it enacted by the Legislature of the State of Florida: 
Section 1. That section 731.19, Florida Statutes, 1941, is amended to 
read as follows: ; 


731.19 Charitable devises and bequests.—(Same as old section, except that 
the word “invalid” is changed to “void,” to overcome the case of Taylor v. Payne 
(1944), 17 So. 2d. 615. Some members of the committee suggest changing the 
time limitation to three months instead of six months. Others suggest that 
a testator not be permitted to bequeath or devise more than 25 per cent of his 
estate to charity and that the time limitation be abolished entirely. Suggestions 
will be appreciated from anyone.) 


Section 2. That section 731.34, Florida Statutes, 1941, is amended to 
read as follows: 


731.34 Dower in realty and personalty.—Whenever the widow of any de- 
cedent shall not be satisfied with the portion of the estate of her husband to 
which she is entitled under the law of descent and distribution or under the will 
of her husband, or both, she may elect in the manner provided by law to take 
dower, which dower shall be one-third part in fee simple of the real property 
which was owned by her husband at the time of his death or which he had 
before conveyed, whereof she had not relinquished her right of dower as pro- 
vided by law, and one-third part absolutely of the personal property owned by 
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her husband at the time of his death, and in all cases the widow’s dower shall 
be free from liability for all debts of the decedent and all costs, charges, and 
expenses of administration, but her dower shall be ratably liable with the 
remainder of the estate for its proportionate share of the estate and inheritance 
taxes due by the estate of her deceased husband; provided that nothing herein 
contained shall be construed as impairing the validity of the lien of any duly 
recorded mortgage or the lien of any person in possession of personal property. 
The homestead shall not be included in the property subject to dower but shall 
descend as otherwise provided by law for the descent of homesteads. 


COMMENT: This reestablishes the 1935 dower ‘statute and replaces the 
stepmother statutes. There is no provision in Florida law for making partial 
distribution of the dower and, in some instances, this statute may work a 
hardship on the widow as her dower might be withheld for years while the 
representative of the estate litigated with the government over the estate taxes. 
It is better for an occasional hardship to occur than to permit a widow to take 
all of the remainder of a large estate as dower after the payment of estate 
taxes. There would be little left for heirs, legatees, or creditors in an estate 
of ten million dollars if the widow took one-third of it free from estate taxes 
and the remaining two-thirds had to pay all the estate taxes. As estate taxes 
are not collected from net estates of less than $40,000, about 95 per cent of 
estates in Florida will not be troubled with estate tax questions. The dower 
should be free of all other debts so as to assure the widow of some protection. 


Section 3. That section 732.16, Florida Statutes, 1941, is amended to 
read as follows: 


732.16 Appeals to the circuit court——All appeals to the circuit court shall 
be taken within thirty days from the date of the entry of the order, judgment 
or decree appealed. Said appeals shall be taken by appellant’s filing in the 
office of the county judge a simple notice of appeal in which shall be included 
assignments of error in brief form. The notice of appeal, before filing or 
within such reasonable time thereafter as the county judge under the circum- 
stances and in his discretion may allow, shall be served upon all parties who 
have appeared to the particular proceedings, or upon their attorneys of record, 
and affidavit of service or written acknowledgment thereof shall be considered 
a part of the notice. The notice of appeal (exclusive of affidavit or acknowledg- 
ment of service) shall be recorded by the county judge, and no other or further 
notice of such appeal shall be necessary to give the circuit court jurisdiction 
of the parties and of the res. 


It shall be the duty of the circuit judge, upon application of any party 
to the appeal, to set a date for the hearing. The hearing may be held at such 
place and at such time within the circuit as the circuit judge may require. 
At least five days’ written notice of the hearing shall be given to all the parties 
interested in the appeal. The filing of briefs shall be optional with attorneys, 
unless required by the circuit judge. The notice of hearing, with proof of 
acceptance of service, shall be filed with the county judge, whose duty it shall 
be to deliver or cause to be delivered to the clerk of the cireuit court such 
portions of the original probate file as have been designated by the parties 


in writing. The county judge shall take a receipt from said clerk for the pro- 
bate file or files so delivered. 


The order of the circuit judge on the appeal shall be filed in the office 
of the clerk of the circuit and shall be recorded. Upon the expiration of the 
time for taking an appeal to the supreme court, the clerk of the circuit court 
shall, if no appeal is taken, return to the county judge the original files of 
the county judge, together with a copy of the order of the circuit judge, which 
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order shall serve as the mandate of the circuit court, and the copy of such order 
of the circuit court shall be recorded by the county judge in his office. 


COMMENT: This section similar to old section 732.16° (section 53 of the 
Probate Act) except the requirement that the appeal shall be heard in 60 
days unless the time is extended by the circuit judge. The necessity for this 
change is set forth in an article in the October issue, 1944; Florida Law 
Journal, by Hon. Paul D. Barns, Circuit Judge, Miami, Florida. The require- 
ment as to the mandate is also changed. 


Section 4. That section 732.17, Florida Statutes, 1941, is amended to 
read as follows: 


732.17 Dismissal of appeals to circuit court.—Any appeal taken as afore- 
said may be dismissed by the circuit court upon application of any appellee upon 
at least five days’ notice to appellant upon the following grounds: 


(1) That the appeal was not taken within the time limited for taking 
appeals; or 


(2) That such appeal, upon inspection of the file, appears to have been 
taken against good faith or merely for delay: 


If motion to dismiss is made, the county judge shall, upon written request 
of appellee, deliver the record on appeal, or such portions thereof as may be 
designated in writing by the parties, to the clerk of the circuit court, taking 
a receipt for same, which file shall, if the appeal is dismissed, be returned to 
the county judge upon the expiration of the time for taking an appeal to the 
supreme court from such dismissal. 


COMMENT: This section is practically the same as the former section 
except that the provision that the appeal may be dismissed unless heard in 60 
days is deleted. This conforms it to the preceding section of this draft. For 
the sake of uniformity in appellate proceedings from the circuit court to the 
supreme court, should not section 732.19 (old section 56 of Probate Act) be 
amended so as to provide 60 days for appeals to supreme court in probate mat- 
ters instead of 30 days? 


Section 5. That section 732.24, Florida Statutes, 1941, is amended to 
read as follows: 


732.24 Proof of wills.—Last wills and testaments may be admitted to 
probate upon the oath of any attesting witness, taken before the county judge, 
or before his clerk, or before a commissioner as provided in section 732.25 of 
these statutes. 


When a will is offered for probate, if it appears to the court that the 
attesting witnesses have gone to parts unknown or are dead or have after 
its execution become incompetent or their testimony cannot be obtained within 
a reasonable time, it may be admitted to probate upon the oath, taken as above 
set forth, of the executor, whether he is interested in the estate or not, or of 
any person having no interest in the estate under the will, that he verily be- 
lieves the writing exhibited to be the true last will and testament of the 
deceased. 


COMMENT: This section same as old section except that it permits the 


= of an attesting witness to be taken before the county judge or before his 
clerk. 


Section 6. That section 732.43, Florida Statutes, 1941, is amended to 
read as follows: 


| 
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732.43 Petition for letters of administration—Every petition for letters 
of administration shall be sworn to by the petitioner, his agent, or his attorney, 
and shall contain statements to the best of petitioner’s information and belief, 
showing the residence and post-office address of the petitioner, the domicile 
of the decedent at the time of his death, the date of his death, the approximate 
value of the estate of the decedent, and showing that the decedent died intestate, 
and, if the decedent was a nonresident, whether there is a domiciliary admin- 
istration pending or not, and, if so, the name and post-office address of the 
domiciliary personal representative. Every such petition shall contain either 
a statement cf the names, ages, and residences of the surviving spouse and heirs 
at law of the decedent and their respective relationships to decedent, or aver- 
ments showing that reasonable search has been made and that more complete 


information cannot be ascertained without delay which would adversely affect 
the estate. 


If the decedent was a resident or citizen of the state of Florida at the 
time of his death, the petition shall state to the best of petitioner’s information 
and belief whether any of the property of the decedent is claimed as a homestead. 


No citation need be served or notice given of the granting of letters of 
administration when it appears by the petition that the petitioner is entitled 
to preference of appointment; but before letters shall be granted to any person 
who is not entitled to preference, citation shall issue to all known persons 
qualified to act as administrator and entitled to preference over the persons 
applying, unless those entitled to preference waivé same in writing. 


COMMENT: Same as old section, except that the second paragraph is new. 
Would this proviso be helpful? The county judge can not determine title, and 
this allegation might be harmful. The committee is divided on this question. 
Suggestions from others will be appreciated. 


Section 7. That section 732.45, Florida Statutes, 1941, is amended to 
read as follows: 


7382.45 Who may be appointed personal representative-—Any person sui 
juris who is a citizen of the United States of America and a resident of Florida 
at the time of the death of the person whose estate he seeks to administer 
is qualified to act as personal representative in Florida. However, a person 
who has been convicted of a felony or who, from sickness, intemperance, or 
want of understanding, is incompetent to discharge the duties of a personal 
representative, is not qualified to act as personal representative. 


If a resident personal representative removes his residence from the state 
of Florida, he shall have his new place of residence and post-office address 
recorded in the office of the county judge of the county in which the admin- 
istration is pending, and he shall designate in writing, filed in the office of 
said county judge, some resident of said county as his agent or attorney for 
the service of process, whose name, residence, and post-office address shall also 
be likewise recorded; and such designation, in whatever form it may be, shall 
be taken to constitute the consent of the person so designating that service 
of any process upon the designated agent or attorney shall be sufficient to 
bind the person so designating in any suit or action against such personal 
representative, either in his representative capacity or personally, provided that 
such personal action must have accrued in the administration of such estate. 


COMMENT: This section is rewritten to harmonize it with section 732.47 
as to nonresidents and also to include the provision as to resident agents for 
resident personal representatives who remove from the state of Florida. This 
provision as to resident agents for resident personal representatives who re- 
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move from the state was formerly in old section 83 of the probate act but was 
omitted when section 83 became section 732.47 of the Florida Statutes, 1941, 
although it was retained as to nonresidents in section 732.47. The penalty for 
failure to designate is carried forward in 734.11 (8), but the requirement as 


to resident personal representatives was omitted as above set forth and should 
be reinstated. 


Section 8. That section 732. 47, Florida Statutes, 1941, is amended to 
read as follows: 


732.47 Nonresidents.—A person who is not a citizen of the United States 
of America and a resident of the state of Florida can not be appointed in 
Florida as a personal representative of an estate; provided, however, that the 
foregoing prohibition shall not apply to any of the following: 


A. Any person sui juris who is a citizen of the United States of America, 
who resides in any part thereof other than the state of Florida, and who is an 
heir at law of any person who heretofore has died intestate or who may here- 
after die intestate, may be appointed personal representative of the estate 
of such deceased in Florida; provided such person has inherited the sole 
interest in the estate of such deceased, or an interest in it which is equal 
to or greater than the interest in such estate of any other heir at law of 
such deceased. 


B. Any person sui juris who is a citizen of the United States of America, 
who resides in any part thereof other than the state of Florida, and who is an 
heir at law and also is a legatee or devisee under the will of any person who 
heretofore has died testate or who may heretafter die testate may be ap- 
pointed personal representative of the estate of such deceased in Florida; pro- 
vided such person has the sole interest in the estate of such deceased or an 
interest in it which is equal to or greater than the interest in such estate of 
any other ‘legatee or devisee under the will of such deceased. 


C. Any person sui juris who is a citizen of the United States of America, 
who resides in any part thereof other than the state of Florida, and who 
individually, or together with one or more residents of the state of Florida, has 
inherited the entire interest in the estate of any person heretofore or here- 
after dying intestate, may be appointed personal representative of the estate 
of such deceased in Florida; provided that, if more than one person is interested 
in such estate, all of said persons owning said entire interest in such estate 
may be appointed and act jointly as personal representatives, or they may 
designate one of their number who has an interest in said estate as an heir to 
act as such personal representative. 


D. Any person sui juris who is a citizen of the United States of America, 
who resides in any part thereof other than the state of Florida, who is an 
heir at law of any person who heretofore has died testate or hereafter dies 
testate, and who also, as legatee or devisee individually, or together with one 
or more residents of the state of Florida, owns the entire interest in an estate 
under the will of any such decedent, may be appointed personal representative 
of the estate of such deceased in Florida; provided that, if more than one 
person is interested in such estate, all of said persons owning said entire interest 
in such estate may be appointed and act jointly as personal representativ es, or 
they may designate one of their number who has an interest in said estate 
as a legatee or devisee to act as such personal representative. 


E. Any person sui juris who is a citizen of the United States of America, 
who resides in any part thereof other than the state of Florida, and who is the 
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spouse, father, mother, child, brother, or sister of a decedent, may be appointed 
personal representative of the estate of such deceased in Florida. 


F. Any person sui juris appointed as personal representative prior to 
the effective date of this law may continue to serve in such capacity. 


Before any of the aforesaid nonresidents of Florida shall be issued letters 
upon any of the aforesaid estates, such nonresident shall have his residence 
and post-oftice address recorded in the office of the county judge of the county 
in which the administration is pending, and shall designate in writing, filed 
in the office of such county judge, some resident of said county as his agent 
or attorney for the service of process, whose name, residence, and post-office ad- 
dress shall also be likewise recorded; and such designation, in whatever form 
it may be, shall be taken to constitute the consent of the person so designating 
that service of any process upon the designated agent or attorney shall be 
sufficient to bind the person so designating in any suit or action against such 
personal representative, either in his representative capacity or personally, 


provided that such personal action must have accrued in the administration of 
such estate. 


Any qualified personal representative appointed after the effective date 
of this law who becomes disqualified to act as such after his appointment 
immediately thereupon shall file, in and with the court where letters were grant- 
ed, his petition for his resignation pursuant to the terms and provisions of section 
734.09, and immediately thereupon shall present said petition to said court and 
do any and all other things necessary or proper to procure from said court an 
order approving such resignation. 


Any person who fails to comply with or who acts or continues to act 
in violation of any of the terms and provisions of this section shall be deemed 
guilty of a misdemeanor and, on conviction, be fined not to exceed one hundred 
($100.00) dollars for each day his appointment as such personal representative 
remains in effect contrary to any of the terms and provisions of this section. 


COMMENT: This is substantially the same as old section 732.47, except 
that it permits nonresidents who are close relatives to administer estates of 
nonresidents in Florida, but prevents nonresident banks and trust companies 
and others from administering in Florida. Thus the inequities of old section 
732.47, Florida Statutes, 1941 (ch. 19671, Laws of 1939), are obviated. Under 
the old statute even a husband could not act as ancillary administrator of his 
wife’s estate in Florida if both were nonresidents at the time of her death. 
This new section permitting close relatives to act will be much more satisfactory. 


Section 9. That section 733.01, Florida Statutes, 1941, is amended to 
read as follows: 


733.01 Personal representative to take possession of entire estate.—(See 
Florida Statutes 733.01. ) 


COMMENT: Would it not be well to add the following sentence at the end 
of section 733.01: 


This section shall not be construed to alter the rule established adh section 
731.22 of these statutes. 


Section 10. That section 733.04, Florida Statutes, 1941, is amended to 
read as follows: 


733.04 Inventories —The county judge on granting letters testamentary 
or of administration shall appoint two or more competent persons not of kin 
to the deceased, as appraisers of the property of the decedent, and said appraisers 


; 
‘ 
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shall take oath truly and justly to view and appraise, according to the best 
of their ability, all the property of the decedent which to them shall be pro- 
duced or which shall come to their knowledge. It shall not be necessary to 
appoint appraisers or to have any appraisement if the estate consists entirely 
of legal currency of the United States. 


COMMENT: Same as old section except last sentence added. 


Section 11. That section 733.18, erroneously numbered 738.18 in Florida - 
Statutes, 1941, is amended to read as follows: 


733.18 Payment of, objections to, and suits on claims.— 


(1) No personal representative shall be required to pay the debts of 
the decedent until after the expiration of eight calendar months from the 
granting of letters. If any suit or action is brought against any personal 
representative within said eight months upon any claim to which the personal 
representative has filed no objections, the plaintiff, although he obtains a decree 
or a judgment, shall not receive any costs of suit or attorney’s fees, nor shall 
such judgment change the class of such claim in any manner. 


(2) On or before the expiration of ten calendar months from the first 
publication of notice to creditors, any personal representative or other person 
interested in the estate may file in the office of the county judge written 
objections to any claim filed; and, if such objections are filed, the claimant 
shall be limited to twelve calendar months from the date of the first publication 
of notice to creditors in which to bring appropriate suit, action, or proceeding 
upon such claims, unless the time is limited or extended as hereinafter provided. 


If objections are filed, the person filing them may serve a copy of such 
objections by registered mail or personal service on the creditor to whose claim 
he objects and also on the personal representative, if the objections are filed 
by any interested person other than the personal representative. The claimant 
shall be limited to two calendar months from the date of such service within 
which to bring appropriate suit, action, or proceedings upon such claim unless 
the time is extended as hereinafter provided. 


If no objections are filed to a claim within the time above prescribed in this 
section, the claim shall be a valid claim against the estate, and the county 
judge shall order it paid, unless the personal representative or some person 
interested in the estate files a written petition with the county judge before 
the entry of such order for leave to file objections to it. Written notice shall 
be served personally or by registered mail on the creditor to whose claim 
it is thus sought to object, unless notice is waived in writing. After the 
hearing the county judge, in his reasonable discretion, may extend the time 
for filing objections for not more than thirty days. If the time is not eee. 
the claim shall be valid, and the county judge shall order it paid. 


If the time for filing suit on a claim to which objections have been filed, 
as prescribed in this section, has expired, the claim shall thereafter be con- 
sidered void, and neither the personal representative nor the estate shall be 
responsible for the payment of it; provided, however, that the creditor whose 
claim is thus barred may apply to the county judge by written petition for 
. leave to file suit on such claim. Written notice of the hearing on such petition 

shall be served personally or by registered mail on the personal representative, 
unless such notice is waived in writing. At the hearing the county judge may 
extend the time for filing such suit for not more than thirty days from said 
hearing, and any lawful payment of claims or lawful distribution made in 
part or in whole to others by the personal representative before such written 
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petition has been filed and served upon him shall be valid as against the claim 
of such creditor; provided further that, when an estate is not completely ad- 
ministered within two years from the date of the granting of letters, no suit 
can be filed against said estate or the personal representative thereof, on a 
claim against the decedent after two years from the date of the granting of 
such letters. 

Any objection filed to an unmatured claim matures it for the purpose of 
the establishment of the validity and amount thereof by suit. If objections 
are filed to the claim of any creditor and suit’ is brought by the creditor to 
establish his claim, a judgment establishing such claim shall give it no priority 
over claims of the same general class to which it belongs. 


The word “claim” as used in this section is used in the same sense as 
the words “claim or demand” are used in section 733.16. 


(3) No interest shall be paid by the personal representative or allowed 
upon the claim of any creditor against the estate of a decedent until the 
expiration of ten calendar months from the granting of letters, unless said claim 
is founded upon a written obligation of the decedent expressly providing for 
the payment of interest. Interest shall be allowed and paid by the personal 
representatives upon written obligations of the decedent expressly providing 
for the payment of interest, and upon all other claims interest shall be allowed 
and paid from and after ten months after said granting of letters. 


COMMENT: This is a rewrite of old section 122 of the probate act, now 
733.18, Florida Statutes, 1941, with the following material changes: 


The sentence in old paragraph (2) reading: “No suit, action or proceed- 
ing shall be brought against any personal representative after the time limited 
above,” and the preceding sentence, are deleted and, in lieu thereof, new para- 
graphs are added at the end of old paragraph (2), as shown above. These 
changes are suggested as a result of the Supreme Court decisions in the cases of: 


Dill v. Stevens (1940), 197 So. 849; 196 So. 811; 
Pierce v. Pasquarello (1936), 169 So. 727; 


In re. Jeffries (1938), 181 So. 833; . 


Atlantic Nat. Bank v. Kirkwood (1942), 10 So. 2d 743; 
In re. Barrett’s Estate (1941), 3 So. 2d 734; 
Wyman v. Barrett (1943), 16 So. 2d 112. 


Section 12. That section 733.22, Florida Statutes, 


1941, is amended to 
read as follows: ; 


733.22 Sales pursuant to wills.—In all cases where power is given in any 
will to sell. or dispose of property of the estate or any interest therein, sales 
made under authority of such will shall be valid. The sale and disposition under 
such power may be made by the executors, or such of them as shall qualify, 
or by the surviving executor or executors, or by the administrator with the 
will annexed, or by the administrator de bonis non, if no other person is ap- 
pointed in the will for such purpose, or if the person so appointed refuses to 
perform the trust or dies before he has completed it, or is otherwise rendered 
incompetent; provided, however, that no property which has been specifically 
devised or bequeathed shall be sold without the consent of the devisee or legatee 
unless such sale is authorized or confirmed by order of the county judge for the 
purpose of providing funds for the payment of debts, costs, fees, charges, and 
expenses of administration, funeral expenses, family allowance, or estate or in- 
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heritance taxes, and notice of the application for the authorization or con- . 
firmation of any sale of property specifically devised or bequeathed shall be 
given to the devisee or legatee unless he waives such notice. 


COMMENT: ‘This new section is same as old section 733.22 (section 126 
of the probate act) except that the proviso is added as to consent and notice. 


Section 13. That section 733.23, Florida Statutes, 1941, is amended to 
read as follows: 


733.23 Sales where no power conferred.—Whenever any administrator of 
a decedent dying intestate, or any executor or administrator with the will 
annexed whose testator has not conferred upon him a power of sale or whose 
testator has granted such power but that power is so limited by the will or by 
operation of law that it cannot be conveniently exercised, shall consider that it 
is for the best interest of the estate and of those interested therein that the 
property of the estate be sold for distribution or for any other purpose, the 
personal representative may sell the same at public or private sale; provided, 
however, that no title shall pass until by order of the county judge the sale 
shall be authorized or confirmed. Sales may be authorized before made or 
confirmed after made. Application for authorization or confirmation of sale 
shall be made by the sworn petition of the personal representative setting forth 
the reasons for such sale, a description of the property sold or proposed to be 
sold, and, except when authorization or confirmation of the sale at the current 
market of stocks or bonds listed upon an established exchange is applied for, 
the price and terms of such sale. 


COMMENT: This is substantially the same as former section except that 
the words “expedient and necessary” as used in the old section are deleted and 
the words “for distribution or for any other purpose” are added after the words 
“the estate be sold.” Thus sales for distribution may be allowed under this 
section, thereby avoiding the troublesome question of partition in some estates. 
This section will permit the representative to sell for any purpose when he 
and the county judge think that it is for the best interest of the estate. The 
words “expedient and necessary” in the old section have caused such a variety 


of interpretations that many lawyers over the state have suggested the clari- 
fication attempted in this section. 


Section 14. That section 733.28, Florida Statutes, 1941, is amended to 
read as follows: 


733.28 Order of sale-—After the hearing upon a petition to sell or confirm 
the sale of property, the county judge shall make and enter an order thereon, 
and, if the sale is authorized or confirmed, the order shall describe the property, 
and, if said property is authorized to be sold at private sale, the order shall 
fix the price and the terms of sale. Such order shall be prima facie evidence 
of the validity of the proceedings and of the authority of the personal represen- 
tative to make a conveyance or transfer of the property. A certified copy of 
such order relating to real property may be recorded in the Judgment Lien 
Record in the office of the clerk of the circuit court in each county wherein 
such real property or any part thereof is situated. When an order authorizing 
a sale is obtained, it may provide for the public or private sale of any of the 
property described therein, in parcels or as a whole. If public sale is ordered, 
the personal representative shall give such notice as the order may require. 


COMMENT: This section is the same as old section 733.28 except that (1) 
it provides for the recording of the order in the Judgment Lien Record instead 
of the Foreign Judgment Book which the legislature abolished in 1941 and 
(2) omits the sentence “The order shall also determine whether a bond or 
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additional bond be required, and if required, shall fix the amount thereof.” This 
was a stray sentence in that section which is not necessary, as section 733.29 
fully and properly covers the question of “Additional bond upon sale.” There 
was conflict in the two old sections in that section 733.28 stated that the order 
shall determine whether an additional bond is required, whereas section 733.29 
left the question of additional bond in the discretion of the county judge. 
This new section removes the conflict. 


Section 15. That section 733.30, Florida Statutes, 1941, is amended to 
read as follows: 


733.30 Sales upon terms.—When so provided by the order of the county 
judge authorizing or confirming a sale of property, personal representatives may 
sell upon such terms as the order prescribes. If credit is given, it shall be for 
not more than sixty per cent of the purchase price nor for longer than five years, 
unless the county judge, in his discretion, by written order, authorizes a larger 
per cent of credit. The county judge, in his discretion, by written order, may 
also enlarge the time for payment. The exercise of such discretion shall be 
evidenced by written order duly recorded. The deferred purchase price shall 
be evidenced by the promissory note of the purchaser payable to the personal 
representative and secured by mortgage upon the property sold, if real property, 
or by such security as may be approved by the court in any case. The taking of 
any such promissory note and mortgage or other security shall not defer the 
final settlement of the estate, but, in the event of final settlement before the 
payment in full of such note, the same together with the mortgage or other 
security, may be assigned and transferred without recourse to such person or 
persons who, but for such sale, would have been entitled to the property so sold. 


COMMENT: Same as old section, except.that the following words are added 
after the second sentence: “unless the county judge, in his discretion, by written 
order, authorizes a larger per cent of credit. The county judge, in his discretion, 
may also, by written order, enlarge the time for payment. The exercise of such 
discretion shall be evidenced by written order duly recorded.” 


Section 16. That section 733.43, Florida Statutes, 1941, is amended to 
read as follows: 


‘733.43 Annual returns.—A personal representative, unless otherwise or- 
dered by the court, shall make his annual returns, filing his accounts and 
vouchers with the same, on or before April 1st of each year for the calendar 
year or fraction of a calendar year expiring on December 31st, preceding. If 
he fails to make such returns before such time, he shall, in the discretion of 
the county judge, forfeit all commission on such returns so to be made; pro- 
vided, however, that if the time for filing claims against the estate has expired 
prior to December 31st of the preceding year or shall expire within thirty days 
thereafter, the personal representative may, in lieu of making annual returns, 
file his final returns on or before April 1st and apply for discharge. If he fails 
to make his annual returns on or before April 1st as above specified, then, when 
such returns are made, he shall immediately give written notice of the filing of 
such returns to all persons interested in the estate being administered by him. 


COMMENT: The proviso is new and will prove helpful. 


Section 17. That section 734.29, Florida Statutes, 1941, is amended to 
read as follows: : 


734.29 Limitations against unadministered estates——After three years 
from the death of any person his estate shall not be liable for any obligation 
or upon any cause of action if (a) no letters testamentary or of administration 
have been taken out in Florida within said three years, or if (b) letters tes- 
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tamentary or of administration were taken out in Florida within said three 
years but no proof of publication of notice to creditors was filed in the office 
of the county judge as provided by law; provided, however, that the lien of 
any’ duly recorded mortgage and the lien of any person in possession of any 
personal property, and the right to foreclose and enforce such mortgage or lien 
shall not be impaired or affected by the limitation imposed hereby, but the same 
shall bar the right to enforce any personal liability against the estate of the 
decedent; provided further that, in case of the death of a nonresident of this 
state, leaving property in this state, the domiciliary personal representative, in 
order to bar creditors within said three-year period under this section, may file 
in the office of the county judge of the county where any of such property 
may be situate a duly certified copy of so much of the record of the domiciliary 
proceedings as will show (1) the probated will of such decedent, all probated 
codicils, the order admitting same to probate, and the letters testamentary, if 
there are any of the foregoing, or (2) the letters of administration, if any, 
or the order for administration, and (3) such portions of the record of the 
domiciliary administration as shall show the names of the heirs, legatees, or 
devisees of the decedent, or the affidavit of said personal representative reciting 
that such facts are not shown by the domiciliary probate record and specifying 
the names of such heirs or devisees. 


Whereupon said domiciliary representative shall cause a notice to be pub- 
lished, once a week for four consecutive weeks, four publications being sufficient, 
in a newspaper published in said county, notifying all persons having claims or 
demands against the estate of such decedent to file same in the office of said 
county judge within eight calendar months from the time of the first publication 
of such notice. Claims shall.be filed in the form and manner prescribed by 
law. If any claim is filed, the county judge shall, after ten days’ written notice 
by registered mail to the domiciliary representative, upon the application of any 
person interested in the estate, appoint an administrator according to law, who 
shall proceed with the administration. If no claim is filed within said eight 
months’ period, then the property of said decedent in this state shall not be 
liable for any obligation of the decedent or upon any cause of action against 
the decedent other than duly recorded mortgages and liens, and claims of persons 
in possession of property of the decedent as pledgees, lienors, or purchasers. 


At any time after the expiration of eight months from the date of the 
first publication of notice to creditors by the domiciliary personal representative, 
if no claims have been filed against the estate, an order shall be entered by the 
county judge to the effect that notice to creditors has been duly published, 
filed, and recorded, and that no claims have been filed against the estate. 


COMMENT: This is a rewrite of old section 186 of the probate act, as 
amended by ch. 19552 of the 1939 laws of Florida, as it now appears in Florida 
Statutes, 1941, section 734.29. The last paragraph is new and is added so that 
there will be a judicial determination of these questions. The old absurd pro- 
vision that the domiciliary personal representative (number (3) in old section) 
shall include his final discharge in the papers filed by him is deleted. It is a 
legal impossibility for a personal representative to file any proceeding and 


include a copy of his discharge for, if he has been discharged, he is not the per- 
sonal representative. 


The words “in Florida” are also added in (a) and (b) to settle this question, 
which has caused some differences of opinion among lawyers as to the meaning 
of the old section. 


Section 18. That chapter 734, Florida Statutes, 1941, is amended by 


adding thereto a new section, to be known as section 734.41 and to read as 
follows: 
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734.41 Persons in armed forces reported missing.— (This subject is under 
consideration by the committee, and any suggestions will be appreciated.) 
Section 19. That chapter 736, Florida Statutes, 1941, is amended by add- 


ing thereto a new section to be known as section 736.06 and to read as 
follows: 


736.06 Delegation of fiduciary powers by one engaged in war service.— 
The word “fiduciary” as used herein shall include an executor or administrator 
of the estate of a decedent, a guardian of an infant or an insane person, a 
curator of an incompetent person, a trustee of an express trust under a will, 
deed, declaration of trust, or other written instrument, but shall not include 
receivers appointed by orders, judgments, or decrees of courts. 

The phrase “fiduciary in war service” shall include every fiduciary who (a) 
is a member of the armed forces of the United States or any allied or associated 
power or has been accepted for and is awaiting induction into such service, or (b) 
is serving on any. merchant vessel of United States registry or registry of any 


allied or associated power, or (c) is engaged in any work or employment out- 
side the continental United States and under the direction of the government 
of the United States or of the American Red Cross or other body with similar 
objects and purposes, or (d) is interned in any enemy or neutral country or 
held by the enemy as a prisoner of war, or (e) is in a foreign country or in 


a possession or dependency of the United States and is unable to return to this 
state. 


Whenever and for so long as any. fiduciary in war service shall be so engaged 
he shall have the power in his discretion (a) to authorize his co-fiduciary or 
co-fiduciaries, if any, to exercise all of the powers of such fiduciary, whether 
discretionary or ministerial, or (b) to designate a substituted fiduciary pro tem 
to act in place of such fiduciary and to authorize such substituted fiduciary 
pro tem to exercise all of the powers and discretion of the fiduciary who is in 
war service. Such substituted fiduciary must give bond in the same manner 
as the fiduciary whose place he is taking is required to give bond. 


The delegation of powers hereby authorized may be made only when 
authorized or approved by order of the court which appointed or confirmed the 
appointment of the fiduciary, or, if such appointment was not made or con- 
firmed by any court, by order of the circuit court having jurisdiction of the 
assets of the estate or trust assets upon the petition of any party in interest, 


including the fiduciary in war service or the substituted fiduciary, after such 
notice, if any, as the court requires. 


When the original fiduciary ceases to be in war service, he shall be rein- 
stated as trustee if any of the duties of the office remain unexecuted, pro- 
vided that he desires to be reinstated, and provided further that the court 


having jurisdiction of the fiduciary estate determines that he is still a fit and 
proper person to act as such fiduciary. 


COMMENT: ‘This section is new. 


Section 20. (Should an attempt be made to do anything with reference 
to chapter 735, which deals with judicial ascertainment that no administration 
is necessary? Many requests for the improvement of this chapter have come 
from members of the bar. All want to retain it in some improved form. If 
it is retained it should be made applicable to both testate and intestate 
estates. The question of due process under the constitution has thus far 
been insurmountable. Hon. Wm. H. Rogers, of Jacksonville, has agreed to 
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draw this section and submit it later. If we find that a constitutional amend- 
ment is necessary, resolutions will be prepared and submitted to the legis- 
lature.) 


The following acts are not closely enough related to the probate law to be 
included in the foregoing act. However, they are submitted as separate acts 
for the eonsideration of the members of the bar. These acts are important. 


A BILL TO BE ENTITLED AN ACT to Amend Section 689.14, Florida Statutes, 

' 1941, Pertaining to Estates Tail, and to Create a New Section to be Known 
as Section 689.17, Florida Statutes, for the Purpose of Abolishing the Rule 
in Shelley’s Case. 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. That section 689.14, Florida Statutes, 1941, be amended to 
read as follows: 


689.14 Entailed estates—No property, real or personal, shall be entailed 
in this state. Any instrument purporting to create an estate tail, express or im- 
plied, shall be deemed to create an estate for life in the first taker with remainder 
per stirpes to the lineal descendants of the first taker in being at the time of 
his death. If the remainder fails for want of such remainderman, then it 
shall vest in any other remaindermen designated in such instrument, or, if 


there is no such designation, then it shall revert to the original donor or to his 
heirs. 


Section 2. That a new section be added to chapter 689 of the Florida 
Statutes, 1941, for the purpose of abolishing the Rule in Shelley’s Case, said 
new section to be numbered 689.17 and to.read as follows: 


689.17 Rule in Shelley’s Case abolished.—The rule in Shelley’s Case is 
hereby abolished. Any instrument purporting to create an estate for life in 
a person with remainder to his heirs, lawful heirs, heirs of his body, or to his 
heirs described by words of similar import, shall be deemed to create an estate 
for life with remainder per stirpes to the life tenant’s lineal descendants in 
being at the time said life estate commences, but said remainder shall be subject 
to open and to take in per stirpes other lineal descendants of the life tenant 
who come into being during the continuance of said life estate. 


COMMENT: ‘These two sections are very necessary in order to correct the 
dangerous title situation existing as a result of present defective statutes per- 
taining to these common-law rules of law. D.H.R. 


A BILL TO BE ENTITLED AN ACT to Amend Sections 95.16, and 95.17, and 
95.21 of the Florida Statutes, 1941, Relating to Adverse Possession under 
Color of Title or under Sales made by Personal Representatives or Guard- 
ians; Redefining Adverse Possession under Color of Title and Prescribing 
What Shall be Deemed to Constitute Possession and Occupation under Color 
of Title; and Making Adverse Possession as Redefined Retroactive by a 
New Section to be Known as Section 95.27, Florida Statutes, 1941. 


Be It Enacted by the Legislature of the State of Florida: 


Section 1. That section 95.16 of the Florida Statutes, 1941, be and the 
same is hereby amended so as to provide as follows: 


95.16 Real actions; adverse possession under color of title; requirements. 
—Whenever it appears that the occupant, or those under whom he claims, entered 
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into possession of premises under claim of title exclusive of any other right, 
founding such claim upon a written instrument as being a conveyance of the 
premises in question, or upon the decree or judgment of a competent court, 
and that there has been a continued occupation and possession of the premises 
included in such instrument, decree, or judgment for seven years, the premises 
so included shall be deemed to have been held adversely, except that, where the 
premises so included consist of a tract divided into lots, the possession of one lot 
shall not be deemed a possession of any other lot of the same tract; provided that 
adverse possession commencing after December 31, 1945, shall not be deemed 
to be adverse possession under color of title unless and until the instrument 
of conveyance of the premises in question upon which such claim of title is 
founded shal! be duly recorded in the office of the clerk of the circuit court of 
the county in which the premises are situated. 


Section 2. That section 95.17 of the Florida Statutes, 1941, be and the 
same is hereby amended so as to provide as follows: 


95.17 Definition of possession and occunation under color of title—For 
the purpose of constituting an adverse possession by any person claiming a 
title founded upon a written instrument, or a judgment or decree, land shall be 
deemed to have been possessed and occupied in any of the following cases: 


(1) Where it has been usually cultivated or improved; or 


(2) Where it has been protected by a substantial enclosure. All contiguous 
land protected by such substantial enclosure shall be deemed to be premises in- 


cluded within the written instrument, judgment, or decree, within the purview’ 


of section 95.16; or 


(3) Where (although not enclosed) it has been used for the supply of fuel, 


or of fencing timber for the purpose of husbandry, or for the ordinary use 
of the occupant; or 


(4) Where a known lot or single farm has been partly improved, the 
portion of such farm or lot which may have been left not cleared or not en- 
closed according to the usual course and custom of the adjoining country 
shall be deemed to have been occupied for the same length of time as the part 
improved or cultivated. 


Section 3. That section 95.21, Florida Statutes, 1941, is amended to 
read as follows: 


95.21 Real actions, adverse possession against lands purchased at executors, 
ete.—The title of any purchaser, or his assigns, who shall have held possession 
for three years, of any property, real or personal, purchased at any sale made by 
an executor, administrator, or guardian, shall not be questioned by any heir, 
distributee, or ward, upon the ground of any irregularity in the conveyance 
or of any insufficiency or irregularity in the court proceedings authorizing 
the same, whether jurisdictional or not; nor shall such title be questioned at any 
time by anyone who has received the mSney to which he was entitled, arising 
from such sale; provided, however, that nothing herein contained shall be 
deemed to bar an action for fraud, nor an action against the executor, admin- 


istrator, or guardian for personal liability for loss or damage to any heir, 
distributee, or ward. e 


Section 4. That an additional section be and the same is hereby added 
to chapter 95 of the Florida Statutes, 1941, the same to be known and 
designated as section 95.27 and providing as follows: 
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95.27 Sections 95.16 and 95.17 retroactive-—The provisions of sections 
95.16 and 95.17 of these statutes shall be applicable to lands heretofore and 
hereafter held adversely under color of title as therein defined; provided, how- 
ever, that owners whose lands have been held adversely by others during that 
period of time between June 5, 1939, and the effective date of this section shall 
have until December 31, 1945, within which to bring proceedings to obtain 
possession of such lands, if the seven-year period of possession has run or may 
run before said date. 


Section 5. That if any section, sub-section, sentence, or clause of this act 
_is held to be unconstitutional, the same shall not affect the validity of other 
portions of this act. 


Section 6. This act shall take effect immediately upon becoming a law. 

COMMENT: This statute is designed to broaden sections 95.16 and 95.17, 
and also to remove the conflict between sections 95.21 and 733.42 (old section 
146 of the probate act.) 


Section 5 of the 1939 statute, now section 95.17, Florida Statutes, 1941, is 
omitted in this act. When a person purchased a tract of land and took posses- 
sion, the old adverse possession statute in due course cured many old defects 
of title but, under F. S. 95.17 (5), unless the owner makes a sworn return of 
his property for taxation and pays the taxes for seven years before April the 
first of each year, he has no adverse possession. Almost nobody ever pays taxes 
that promptly, so this new 1939 statute is of little aid to titles held adversely. 
For that reason said paragraph (5) of section 95.17 is deleted in this new act. 
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Editorial 


TAXATION OF CORPORATE INCOME 


The proposal on page 267 of the November issue of the Florida Law 
Journal, entitled ‘‘A PLAN TO CUT DOUBLE TAXATION OF CORPOR- 
ATION INCOME,’’ interested me as the subject should interest all citizens. 
It is of particular interest to lawyers as they are concerned in a representative 
capacity in the maintenance of the basic institutions of our profit system in 
business. Corporations were a natural outgrowth of the American system 
of free enterprise, and are an essential part of it. 

A great deal more is involved than direct federal revenue from corporations 
or from stockholders of corporations. Because of the high corporation income 
tax and the double taxation feature many corporations are being liquidated. 
Public investors are being discouraged from putting their money in corporate 
stock. The creation of corporate reserves for replacements, development, 
expansion and other legitimate business purposes is impractical under the 
present method of taxation. Here again the people of the community are 
vitally affected. Wholesole bankruptcies may result from insufficient reserves 
and cause losses to investors and stockholders. This brings us back to federai 
revenue from another angle. The effects of over-taxation of corporations 
mentioned reduces this source of income tax. It is like killing the goose that 
laid the golden egg. 

I believe, therefore, that corporate taxes should be reduced a greater 
percentage than the amount of the credit suggested, and that corporations 
should be permitted to keep for their reserve accounts some of the reduction 
or credit, as the case may be, without penalty. 

It was my privilege to hear Mr. Beardsley Ruml, Chairman of the Board 
of the Federal Reserve Bank of New York, speak on this general subject 
before the Taxation Section of the American Bar Association, at Chicago on 
September 11th this year, and I recommend that his address be read by all 
members of this Association when it is published. 

W. C. Brooker 
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Back Review 


CASE STUDIES IN THE PSYCHOPATHOLOGY 
OF CRIME 


Case studies in the Psychopathology of Crime. A reference source for. 
research in criminal material. By Ben Karpman, M. D., Senior Medical Officer 
and Psychotherapist, St. Elizabeth’s Hospital, Washington, D. C. Volume Two, 


1944, published by Medical Science Press, Station L, Washington, D. C. Pp. 738. 
For many years those interested in the study of crime have been endeavor- 
ing to determine the etiology of crime but so far as my observation goes no 
one has been able to correctly evaluate all of the causes of crime and indeed 
the field is so vast as to challenge the activities of the most gigantic mind. 


Dr. Karpman does not profess to have all the answers but in the book 
under review he has undertaken the study of four cases in order to interpret 
individual behavior in each case from a psychopathological viewpoint and to 
apply the proper therapy in removing the causes of the criminal behavior after 
it has been ascertained. 

He is frank to admit that only one case is included: of an individual on 
whom psychotherapy was effective “to the point that, though more than seven- 
teen years have passed, there has been no further indulgence or repetition of 
criminal behavior.” He therefore concludes that this “demonstrates that, in 
some instances at least, criminality is a particular form of psychic disease 
manifesting itself in aberrant social behavior and curable by psychic means.” 

The work is important it seems to me from two standpoints, viz, to 
demonstrated that imprisonment alone is not sufficient in the treatment of crime 
and that there are in many instances psychic causes for criminal behavior 


which when discovered at the proper time may be corrected and the individual 
life salvaged. 


The great weakness in psychological studies, however, seems to me, from a 
lay standpoint, to lie in the fact that in most cases the damage has been done 
before the psychic error is discovered. If it were possible to deal with each 
case at the inception of the root cause then the cure would be comparatively 
easy. However, the individual reaches the care of the scientific mind in most 


instances, if at all, after the psychic condition has become so implanted that 
removal is difficult. 


To my mind a work of this kind would be much more useful if an attempt 
were made to discuss ways and means of determining psychic disturbances in 
youthful minds sufficiently early so that recovery would be more certain. It 
would seem to me that studies of this nature should begin in the school and 
should be a part of the curricula of all of our school systems and that though 


the expense would be great the amount saved in wasted lives would be incom- 
parably greater. 


The cases studied by Dr. Karpman all indicate the need for early attention 
being given to problem children. 


The first case reviewed by him is that of a 36-year-old white male who 
was admitted to St. Elizabeth’s Hospital from the Federal Penitentiary at. 
Leavenworth, Kansas, where he was serving a five-year sentence for stealing 
United States mail and where he developed an apparent psychotic condition. 
Nearly half of the book is taken up with this case. In the limits of this review 
it would be impossible to discuss the case completely but suffice it to say that 
it was developed that this man had been in the habit of stealing since he 


i 
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was six years old and had, previously to the Federal sentence, served terms 
in the Illinois State Reformatory, the Chicago House of Corrections and the 
Nebraska State Penitentiary. Much of the study of this case is taken up 
by a factual account of the subject’s life prepared by himself and which indi- 
cates considerable insight into human affairs. It appears that the subject’s 
father died when he was seven years old and that his home was broken up 
as a result thereof. Dr. Karpman states that “it is suggestive in this con- 
nection that the patient began his anti-social activities at just about that 
time.” The author concludes therefore that the anti-social pattern was con- 
tinued “because there was projected upon subject’s environment the injury 
felt by reason of inferiority, privation, want of affection, attention, etc.” 
There is no suggestion in the book that any cure could be effected for this 
individual and this therefore accentuates my previous statement that had it 
been possible to have brought this subject under observation in early life so 
that the environmental conditions which apparently were conducive to his anti- 


social conduct could have been removed society would have in all probability 
been spared another criminal. 


The review made by this prisoner of his life is an important part of the 
book and should be read by any prisoner of sufficient intelligence and proper 
determination for a correction of his own life. The chapter written by this 
subject entitled “Effects of Confinement on Prisoners” should be carefully 
considered by all judges and prison officials in determining the proper action 
to be taken in a given case. Too often is the criticism made by this prisoner 
true when he says “when the average prisoner leaves his prison, he is a different 
man from the one who entered. He is branded in body and soul and feels the 
stigma attached to him and his name. His accustomed social contacts have 
faded during his term of imprisonment.” The fact that more than 50 per cent 
of men committed to prison in this country become recidivists is a severe 


indictment of our prison systems and of the attitude of society towards those 
who bear the stigma of prison life. 


To my mind the most interesting and challenging case reviewed by Dr. 
Karpman in this book is that of Kenneth Elton, a 27-year-old white male who 
had been arrested on two previous occasions for alleged improper behavior with 
female children. It is this case for which Dr. Karpman claims a cure by psy- 
chotherapy and it appears that when this man had been psychoanalyzed over 
a period of four months there was revealed to him the misalignment of his ideas 
towards sex and that he had sufficient intelligence and character so that upon 
being shown where his subconscious mind had carried him astray he was able 
to correct the condition and adjust his life. It appears that when this subject 
was seven years of age he was lured into a sexual abnormality by a young 
married woman at a time when he was unable to determine what it was all 
about. This act created such a profound shock upon his youthful subconscious 
mind that it permeated his entire sexual life into maturity and caused him 
to have a penchant for young, immature girls. When the cause of this aberration 
was revealed by psychoanalysis, as stated, the patient recovered and has become 
apparently a useful member of society. Had this subject not been scientifically 
treated the chances are that he would have continued his abnormal activities 
until he would have become a permanent institutional charge. The value of 


psychopathology in connection with crime is certainly demonstrated in this 
particular case. 

The work is well worth the careful study and attention of every person 
engaged in the field of criminology and would also be helpful to all those 
engaged in dealing with abnormal individuals. 

JAMES T. VOCELLE 
Commissioner-Secretary 


Florida Parole Commission 
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They Tell 


WOODROW M. MELVIN has re- 
signed his position as an Assistant 
Attorney General to enter the private 
practice of law in Milton. 

ELDON BOYCE, of Miami, an- 
nounces that he is resuming law prac- 
tice and has opened offices at 837 
Ingraham Building. 

MAJOR THOS. H. COOLEY, who 
has been on active duty for three years 
with the U. S. Army has been reverted 
to inactive status, because of Army 
life being detrimental to his health. 
He has resumed the practice of law in 
Mount Dora, where he practiced a 
number of years before going on ac- 
tive duty with the Army. 

ROBERT J. DAVIS, former County 
Prosecuting Attorney, and THOMAS 
M. LOCKHART, former partner with 
C. E. Farrington, and former associate 
with W. Gerry Miller and J. A. Fitz- 
simmons, formed a new partnership 
to practice law. Offices are located 
on the fifth floor of the Sweet Build- 
ing, Ft. Lauderdale. 

1ST LT. P. B. REVELS has returned 


home from active military duty under 
the policy of the United States Marine 
Corps of releasing from active duty 
officers and men over 38 years of age. . 
He has been assigned to the Marine 
Corps Reserve inactive with the per- 
manent rank of First Lieutenant, sub- 
ject to recall to active duty if the 
exigencies of the war demand. He en- 
listed in the Marine Corps in May, 
1942, and was promoted to commis- 
sioned officer in September, 1943, 
since then he has completed assign- 
ments to Camp Law Office, Camp Le- 
Jeune, New River, N. C., Officer of 
the Judge Advocate General of the 
Navy, and Reviewing Board, Discip- 
line Division, Marine Corps Head- 
quarters, Washington, D. C. He re- 
sumed the practice of law about No- 
vember first, at his former location 
at 421 Lemon Street, Palatka. 

CLYDE R. BROWN, of Bonifay, has 
been honorably discharged from the 
U. S. Army and has resumed active 
membership in the Florida State Bar 
Association. 


Lecal Bar Aaseciations 


DADE COUNTY BAR ASSOCIA- 
TION directors and members have 
adopted a recommendation that nine 
Southeast Florida counties, from 
Monroe to Indian River, be set up as 
a separate federal judicial district, 
with Miami as its headquarters. 

The nine state constitutional amend- 
ments to be voted upon by Florida 
voters in November were explained 
to TAMPA AND HILLSBOROUGH 
COUNTY BAR ASSOCIATION on 
October 6th, but the amendments did 
not incite the interest that was mani- 
fested in the lawyers discussion of 
federal “bureaucracy” and legislation 
pending in Congress. 


WARREN L. JONES, of Jackson- 
ville, President of the Florida State 
Bar Association, outlined at a lunch- 
eon on October 10th, of the VOLUSIA 
COUNTY BAR ASSOCIATION, at 
Stetson Commons, the activities of 
the state-wide organization telling of 
plans being made to assist lawyer 
members of Armed Forces when they 
return to civilian life at the war’s 
end. 


Preliminary nomination of officers 
was conducted by members of the 
ST. PETERSBURG BAR ASSOCIA- 
TION on October 4th. Election of of- 
ficers is scheduled for the December 
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meeting. Members discussed fees for 
title work and it was announced that 
committees would report to the mem- 
bership Nov. 1, and that a vote on 
specific title fees would be taken. 


Four deceased members of the VO- 


LUSIA COUNTY BAR ASSOCIATION 
were honored on October 10th in the 
courtroom of the County Court House 
in a memorial ceremony. Tribute was 
paid to Judge Bert Fish of DeLand, 
late United States Minister to Por- 
tugal, T. E. Fitzgerald, lawyer and 
publisher; R. S. Mott and Judge John 
D. Broome of DeLand. Murray Sams, 
State Attorney, presented the me- 
morial to Judge Bert Fish; B. F. Brass 
presented the memorial to T. E. Fitz- 
gerald, Tom B. Stewart the memorial 
to R. S. Mott, and Ernest Rano the 


memorial to Judge John D. Broome. 

COMDR. NORMAN M.. (BUS) 
MILLER, one of the outstanding 
Naval air heroes of the war, who has 
been cited often for his many exploits 
in the Pacific theater, was the honor 
guest and principal speaker at the 
monthly luncheon meeting of the 
JACKSONVILLE BAR _ ASSOCIA- 
TION on October 12th in the George 
Washington Hotel, Jacksonville. Com- 
mander Miller, who was the leader of 
a Navy flying squadron credited with 
sinking 66 enemy vessels in the Pa- 
cific, gave an interesting account of 
some of his experiences as a combat 
flier. Lester W. Jennings was elected 
to membership in the association. 
David J. Lewis, President of the As- 
sociation, presided at the meeting. 
Edwin L. Jones is secretary. 


Lawyers in the Armed Forces 


PVT. JOHN BRANCH, Tampa at- 
torney, who was ‘wounded in the in- 
vasion of Francé, has returned to the 
United States and is now in Oliver 
General Hospital in Augusta, Georgia. 
He had been overseas only a few 
months before he was wounded. 


SERGEANT EDGAR G. HAMIL- 
TON, of West Palm Beach, formerly 
special counsel to the State of Florida 
in tax cases, still finds time to prac- 
tice law. Sgt. Hamilton is currently 
serving as a personnel classification 
specialist with a unit of the Ninth 
Marine Aircraft Wing at the Cherry- 
ville, N. C. Marine Air Station. Re- 
cently, however, he served as counsel 
for the defense in a court martial and 
won the case. 


SECOND LT. WILLIAM J, De- 
HOFF, Jacksonville attorney, was 
among three Floridians in a class of 
250 newly commissioned officers 
graduated recently at the Army Quart- 
ermaster School, Camp Lee, Virginia. 


LT. JACQUELIN J. DANIEL, D-V 
(S) USNR, Jacksonville, has been 
cited by Adm. Harold R. Stark, com- 
mander, U. S. Naval Forces in Europe, 
and awarded a Bronze Star medal “for 
meritorious performance on June 8, 
1944, when a United States ship was 
sinking having hit a mine.” Accord- 
ing to the citation, Lt. Daniel, com- 
mander of a PT boat squadron, “with 
full knowledge of the possibility of 
further mines in the area, expertly 
and quickly brought his boat along- 
side the sinking vessel and proceeded 
to evacuate wounded. He did not cast 
loose lines until the ship had sunk 
so low that it was impossible to take 
any further casualties. He also, be- 
tween the period of June 5 and June 
27, 1944, performed his duties com- 
petentiy and conscientiously without 
thought of personal comfort or rest. 
His duties as Motor Torpedo Boat 
Squadron 34 Division commander con- 
sisted of continuously operating 
through unswept enemy minefields 
and in areas commanded by enemy 
shore batteries. This meritorious ser- 
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vice and achievement is in keeping 
with the best traditions of the United 
States naval service.” The Bronze 
Star was presented to Lt. Daniel by 
Commander Crain on October 19th at 
a ceremony held at a PT Base some- 
where off the English coast. Lt. 
Daniel was graduated from Princeton 
University in 1939, and received his 
law degree from the University of 
Florida in January 1942. 


PFC. CHARLES B. CLEVELAND, 
former practicing attorney in Miami 
Beach, President of Dade County Cir- 
cuit Court Commission and immediate 
past president of Dade County Bar 
Association, has been promoted to 
rank of corporal. Corp. Cleveland en- 
tered service in 1943 and is at the in- 
fantry replacement training center, 
Camp Blanding. 


CURTIS BASCH graduated as a 
Second Lieutenant from the Judge 
Advocate General’s School in Ann Ar- 
bor, Michigan, on November 10th. 


HERBERT FULLER of New Smyrna 
Beach, and EDWIN CLARK, of Jack- 
sonville, are in the Judge Advocate 
General’s School at Ann Arbor, Mich. 


Ww Reasonable Rates Posted in Every Room 
ROBERT KLOEPPEL MANAGEMENT 


Hotel GEORGE 
WASHINGTON f 
Rosas 
Bath and Shower. 
The Wonder Hotel of 
the South. Redio and 
Girst cles 
GARAEE tn 
feo 


we 


[Hotel FLAGLER now in War 
WEST PALM BEACH 


Hotel PENNSYLVANIA 
— formerly The Royal Worth— 

300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 
modern conveniences for WITTY: gueits. 

service. 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and el 
Open all the year. Radio and every 
GARAGE service. 


4 KLOEPPEL 
Hotels in 
pA 
WaMAYFLOWER 
a 
mercial Travelers. Redio. 
Soh an) 


FLORIDA LAW JOURNAL 


VOLUME XVIII—Numbers 1 to 10 


A 


Administrative W. Henderson, President 
American Bar Association 

Adoption New Rules Civil Procedure—Committee Report 

Alley, R. C.—Counter Revolution—As Estimate of the Situation 

Allison, John M.—Florida’s New Real Estate Tax Law _ 

Amendments to Constitution—1944 4 

American Law Institute—Committee ‘Report. 

An Act Relating to Guardians and Wards. 

Andrews, C. O.—Decisions by Minority Court 

Annual Address, President E. Harris Drew 

Annual Convention Proceedings 


Appellate Practice and Procedure, Florida—Leo i. Foster 

B 
Bar Association Committees—1944__ 
Bar Examinations, List of Applicants Who Passed _ SRS 


Bar Integration, Committee Report. a 
Barns, Paul D.—Form for Order for Drawing Jury ‘Venire. 
Statute on 60 Day Hearing in Appeals in Probate to 
Circuit Court; Memo in re: ’ 
Bentley, Ed R.—Military Justice in War Time _ 
Blackwell, C. D.—The Judicial Comedy—Mathematics and the Law_ 
Book Review Case Studies in the Psychopathology of Crime_ 
Brooker, William C.—Rip Van Winkle Awoke—Federal Tax 
Practice and the Lawyer. 


Cc 


Certificates of Appreciation—Secretary of War and Secretary of the e Navy 
Committee Appointments—1944 
Committee on War Work—Members of the Florida State Bar 

Association Representing and Cooperating With 
Committee Reports— 

Adoption New Rules Civil Procedure. 

American Law Institute 

Constitution Revision 

Guardianship 

Juvenile Courts and Prevention of J uvenile Delinquency 

Legal Education and Admission to sheen. Bar. 

Memorials 

Probate 

Professional Ethics and Grievances 

Publications 

Refresher Courses 


Rules Covering Court Costs I Fifth ‘Cireuit ‘Court ‘of of Appeals 


Unauthorized Practice of Law 
War Work 
Compulsory Quarantine and ‘Treatment of Persons Infected with 
Venereal Disease—Lewis W. Petteway__ 
Conference of Bar Delegates, Report of Mid-Year _ 


65 a 
ree 
vi 
177 | 
254 
209 
146 
ok 
221 
161 
134 
217 
_ 209 
118 
120 
120 
127 
128 
127 
128 
124 
122 
125 
127 


294 


FLORIDA LAW JOURNAL 


Constitutional Amendments—1944 
Constitutional Revision, Committee Report 


Convention Proceedings, Annual 


Counter-Revolution—An Estimate of the Situation—R. C. Alley 


D 


Dangerous Instrumentalities Doctrine versus Municipal Powers and 


Decisions by Minority Court—C. O. Andrews 


Duties—William M. Madison 


Does the Free Dealer Procedure Bill Nullify the Married Women’s 


Act?—Ethel Ernest Murrell 


Drew, E. Harris—Great Increase in Business of 


Lawyers Predicted for Early Postwar Years 


President’s Annual Address._: 


Messages of the President 1, 29, 59, 89, 117, 


E 


Editorials— 


A Correction 


A “Credo” as to the Judicial Functions of Administrative Tribunals. 


A Plan to Cut Double Taxation of Corporation Income 


A School or Short Course for Jurors 


An Independent Judiciary the Appropriate Guardian of Private Right__ 


Appointment of Government Lawyers on Merit 


Brevity an Admirable Virtue 


Committee Appointed to Cooperate with the Judicial Conference 
of the Fifth Judicial Circuit 


Drawing of Names for Jury Veniries Liberalized 


False Favor to the Benificiary 


Federal Court Practice—Rule of Decision where State Law Confused_- 


Inching Forward 


Jacksonville Bar Association Conducts Institute on Fundamentals of 
Federal ‘Taxation 


Jacksonville Bar Associations’ Institute on Federal Taxation 


Lawyers and Democracy 


More About a School for Jurors 


Office of Price Administration Needs Attorneys 


Parties to Criminal Offenses 


Precedent 
Small Claims Court in Dade County 


Supplement to Florida Statutes, 1941 
Taxation of Corporate Income » 


The Association Purchases $1,000 War Bond 


The Business of Other People’s Faith 


The Guardianship Act of 1945 


The Hand of Hauptman 


The Legal Profession Pays Tribute to the Divinity 
Profession on its War Record 


The Legal Profession Pays Tribute to the Medical 
Profession on its War Record 


War Workers Committee’s Efforts Recognized 


Without Apology 


F 


Federal Tax Practice and the Lawyer—Rip Van Winkle Awoke— 


William C. Brooker 


134 


| 
|_| 
145 
169 
172 
| 686 
150 
218 
4 


FLORIDA LAW JOURNAL 295 
Feibelman, Herbert U.—The Selection of Judges— 

Shall the People Have a Voice? 75 
Florida Appellate Practice and Procedure—Leo L. Foster 254 
Florida’s New Real Estate Tax Law—John M. Allison 43 
Florida State Bar Association, The Origin of— 

Warren L. Jones 243 
Form for Order for Drawing Jury Venire—Paul D. Barns 146 
Foster, Leo L.—Florida Appellate Practice and Procedure 254 

G 
Great Increase in Business of Lawyers Predicted for Early 

Post War Years—E. Harris Drew 34 
Growing Importance of Probate Practice in Florida—Fred T. Saussy________. 49 
Guardians and Wards, An Act Relating to— 91 
Guardianship, Committee Report 120 

H 
Henderson, Joseph W., President American Bar Association 

Administrative Tribunals 223 

History of the Probate Laws of Florida—Daniel H. Redfearn >>> 154 
J 
Jones, Warren L.— ; 

The Origin of the Florida State Bar Association. 243 

Messages of the President 173, 209, 237, 269 
Judicial Comedy, The; Mathematics and the Law—C. D. Blackwell... 161 
Juvenile Courts and Prevention of Juvenile Delinquency... => 120 

L 
Lawyers in the Armed Forces__......._____-__-__ 26, 52, 84, 142, 166, 232, 264, 291 
Legal Education and Admission to the Bar—Committee Report... 127 
Life’s Record Closed 23, 54, 82, 140, 165, 230, 265 
List of Applicants who Passed Bar Examinations 31, 146 
Local Bar Associations 25, 53, 79, 141, 166, 232, 263, 290 
M 
Madison, William M—Dangerous Instrumentalities Depirine versus 

Municipal Powers and Duties__ 40 
Married Women’s Rights, Committee ‘Report 123 
Mathematics and the Law—The Judicial Comedy—C. D. Blackwell... 161 
Members of the Florida State Bar Association Representing 

and Cooperating with the State Bar Association Committee 

on War Work. 9 
Memo Re: Statute on 60 Day Hearing in Appeals in Probate 

to Circuit Court—Paul D. Barns___. 221 
Memorials, Committee Report 
Messages of the President._.____ 1, 29, 59, 89, 117, 145, 173, 209, 237, 269 
Mid Year Conference of Bar Delegates, Program 271 
Military Justice in War Time—Ed R. Bentley... 245 
Minority Court, Decisions by C. O. Andres 238 


Murrell, Ethel Ernest—Does the Free Dealer Procedure Bill 
“Nullify the Married Woman’s Act 


- 


296 FLORIDA LAW J OURNAL 


P 
Petteway, Lewis W.—Compulsory Quarantine and Treatment of 
Persons Infected with Venereal Diseases. 
President American Bar Association—Joseph W. ‘Henderson— 
Administrative Tribunals _ ates 
President’s Annual Address—E. Harris ‘Drew. 
President’s Messages _. 1, 29, 59, 89, 117, 145, 173, 209, 237, 
Probate Act, Suggested ‘Changes In. seek 
Probate Laws of Florida, History of—Daniel Redfearn 
Proceedings Annual Convention 
Professional Ethics and Grievances—Committee Report . 
Program, Mid-Year Conference of Bar Delegates. 
Publications—Committee Report. 


R. 
Redfearn, Daniel H.—History of the Probate Laws of Florida 
Report of Mid-Year Conference of Bar Delegates... _ 
Rip Van Winkle Awoke—Federal Tax Practice and the Lawyer— 
William C. Brooker - as 
Rules Covering Court Costs in . the Fifth Circuit Court of 
Appeals—Committee Report 


Saussy, Fred T.—The Growing Importance of Probate Practice in Florida _. 
Secretary of War and Secretary of the Navy—Certificates of Appreciation _ 
Selection of Judges—Shall the People have a Voice: Herbert U. Feibelman___. 
State Bar Association Committees 1944... 
Statute on 60 Day Hearing in Appeals in Probate to Circuit Court, 

Memo re:—Paul D. Barns 
Suggested Changes in the Probate ‘Act 
Swamp and Overflowed Lands in Florida—J. B. Whitfield . 


The Growing Importance of Probate Practice in Florida— 

Fred T. Saussy_. 
The Judicial Comedy—Mathematics and the Law—C. “Blackwell ik 
The Origin of the Florida State Bar Association—Warren L. Jones ____..... 
The Selection of Judges—Shall the were have a Voice? 

They Tell Me That... 55, 83, 143, 167, 234, 265, 
Two Years of Parole. and Probation in 1 Florida—James T. Vocelle . 


Unauthorized Practice of Law—Committee Report... 
V 
Vocelle, James T.—Two Years of Parole and Probation in Florida... _._ 
W 


War Work Committee—Members of the Florida State Bar Association 
Representing and Cooperating with _ 
War Work—Committee Report 


Whitfield, J. B—Swamp and Overflowed Lands in Florida . 


13 


. 223 
. 174 
269 
272. 


.. 123 
154 
...... 124 

125 


49 


2438 


75 
290 
35 


125 
49 
217 
15 
209 
221 
272 
151 
127 
9 


DD DPD DDD DPD DDD 


two hundred and twenty 


titles of the law have now been completely restated in 


Corpus Juris Secundum. 


Each title is a complete and systematic statement of 
the whole body of the law as embodied in and developed 
by ALL reported decisions on the subject. 


The factual word index in the back of each volume 
makes search for the law and authorities, within its 


covers, simplicity itself. 


If you will take your problems to the Corpus Juris 
System you will find your answers there if your question 
has ever been adjudicated in a court of record, State 


or Federal. 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave. Extension 
Brooklyn 1, New York 


: | 


No Set of Statuies 
is better than 
il 
INDEX 


You will be amazed and delighted when you use the Index 


to the new Florida Statutes Annotated (F. S, A.), just 
completed. 


If you are an owner of the set we are proud to say: 
“Mister, you’ve got something!” 


The F. S. A. Index is prepared from a complete reading of every 
enactment and includes thousands of “fact” words that quickly 
direct the user to the Law he seeks. 


Separate Alphabetical Indexes to the Notes make instantly avail- 
able all court constructions of a particular statute. 


Full details including special pre-publication price 
still in effect, will be furnished without obligation. 


THE HARRISON CO. WEST PUBLISHING CO. 
Atlanta 2, Ga. St. Paul 2, Minn. 


/ 
4 


